
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT DECISIONS 395 

sion. Further assets of the bank were then discovered, and the stock- 
holders claimed to be subrogated to the depositors' right to share these 
assets with the general creditors. Held, the stockholders should be so 
subrogated. Arthur v. Peoples Bank of Union (S. C), 83 S. E. 778. See 
Notes, p. 373. 

Criminal Law — Forcible Breaking. — The defendant was indicted for 
forcibly breaking and entering a chicken coop, the door of which was 
partly open and held in position by bricks and a stick. Held, to push 
the door further open was a sufficient breaking. Gains v. State (Ohio), 
107 N. E. 335. 

An interesting question, long disturbing the courts, is whether there 
is a sufficient common law breaking where a window or door partially 
open is pushed further open to make an entry. By the common law 
rule it was deemed a man's folly and negligence if he left his doors and 
windows open and one entering under such circumstances was not 
guilty of burglary. 4 Blackstone, Comm., 15 Ed. 226. Extending this 
doctrine, the English cases hold that where a man leaves his doors or 
windows partially open to open them further to permit ingress is not 
sufficient breaking to support an indictment for burglary. Rex v. Smith, 
1 Moody C. C. 178.. See Rex v. Hyams, 7 Car. & P. 441. This rule 
finds favor with the Massachusetts authorities. Commonwealth v. Stew- 
ard (Mass.), 7 Dane Abr. 136; Commonwealth v. Hages, Id.; Common- 
wealth V. Strupney, 105 Mass. 588, 7 Am. Rep. 556. And this was deemed 
established law for a number of years in this country. Bishop, Statu- 
tory Crimes, 2 Ed., § 312. Contributory negligence, while available as 
a defense in an action of tort, should be no defense to a prosecution 
for burglary as the latter is a crime against the state. There is a 
tendency to depart from the old construction and to hold that pushing 
a door or window further open is a forcible breaking. State v. Lapoint 
(Vt.), 88 Atl. 523; State v. Sorenson (la.), 138 N. W. 411; People v. White, 
153 Mich. 617, 117 N. W. 161, 17 L. R. A. (N. S.) 1102, 15 Ann. Cas. 927. 
Contra, Rose v. Commonwealth, 19 Ky. Law Rep. 272, 40 S. W. 245. It 
is settled that to open a door or window completely shut, but not fas- 
tened in any way, is breaking. Rex v. Hyams, supra; State v. Reid, 20 
Iowa 413; Sparks v. State, 34 Tex. Cr. Rep. 86, 29 S. W. 264. It is a 
useless refinement to hold that opening a closed door which is not 
fastened in any manner is a breaking, while to open further one that 
is partially open is not a breaking, as the force used in the two cases 
of either class is of the same character and degree, differing only in 
the continuance of the effort. State v. Lapoint, supra; Claiborne v. State, 
113 Tenn. 261, 83 S. W. 352, 106 Am. St. Rep. 833, 68 L. R. A. 859. 

Death by Wrongful Act— Necessary Allegations as to Beneeiciaries 
UNDER Statutes.— Deceased was killed through defendant's negligence, 
and his administrator sued under the Missouri statute for damages 
for his wrongful death. The petition alleged that the deceased, at the 
time of his death, "was an unmarried adult person without minor child 
or children, natural born or adopted." There was no allegation that 
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there were in existence any next of kin or other person who could take 
by descent the amount recovered. Held, the petition was insufficient 
since there was no allegation that there were in existence beneficiaries 
entitled under the statute to recover. Troll v. Laclede Gaslight Co. 
(Mo.), 169 S. W. 337. See Notes, p. 376. 

Divorce — Custody of Children — Modification of Decree. — A husband 
was granted a divorce for the wife's adultery, and the custody of the 
two children of the marriage was granted to him. After two years 
the wife married a man in no way connected with her former oflfense 
and since that marriage had lived a blameless life. Held, the decree 
will be modified so as to authorize her to visit the children one after- 
noon in each third month. Powers v. Powers (App. Div.), 150 N. Y. 
Supp. 313. 

On principle it seems as if the court ought to have power to modify, 
as the circumstances change, a decree as to the custody of the children, 
rendered on the divorce of the parents, even in the absence of stat- 
ute so allowing or reservation in the original decree. See Bishop, Mar- 
riage, Divorce and Separation, 1187. But the contrary appears to have 
been the rule in New York, based on the ground that the decree was 
final and the court had no jurisdiction to alter or amend it. Crimmins 
V. Crimmins, 28 Hun (N. Y.) 200. But such power is now given in prac- 
tically every state by statute. A statute giving power to the courts to 
modify a decree as to the custody of the children is not retroactive. 
In re Haworth, 59 App. Div. 393, 69 N. Y. Supp. 843. And a subse- 
quent modification of the decree can only be made for reasons occurring 
after the final decree. Dubois v. Dubois, 96 Ind. 6; Chandler v. Chandler, 
24 Mich. 176. Where the child is in the custody of a stranger it has 
been held that the mere change of condition of the mother and the 
proof that she is now a proper person to care for the child will war- 
rant the court to notify a decree so as to give her the custody of the 
child. Curtis v. Curtis, 46 Wash. 664. 91 Pac. 188. But as between the 
parents it is well settled that the welfare of the child is the chief con- 
sideration in the modification of such a decree. Brown v. Brown, 71 
Kan. 868, 81 Pac. 199; Hewitt v. Long, 76 111. 399; Perry v. Perry, 17 
Misc. Rep. 28, 39 N. Y. Supp. 863. It has frequently been held that 
the mere visits of a mother to her child at long intervals after 
she has reformed is in no way detrimental to the welfare of the 
child and the reformation on the part of the mother ought to be re- 
warded by an occasional visit. Perry v. Perry, supra; Breedlove v. Breed- 
love, 27 Ind. App. 560, 61 N. E. 797; Pozucrs v. Powers, supra. For the 
court should not disregard the maternal instinct. Haley v. Haley, 44 
Ark. 429. But where the mother has not reformed and is still leading 
an adulterous life a decree will not be modified so as to allow her to 
visit her child. Woodhousc v. Woodhouse, 89 App. Div. 88, 85 N. Y. 
Supp. 442. 

Federal Courts — Jurisdiction — Removal of Causes — Separable Con- 
troversy. — In a suit between citizens of New York, South Carolina, Del- 



